
  

 

Abstract—The government of India is proposing 

amendments in the Companies act, 1956 by bringing 

Companies Bill, 2011. Once passed, this bill will make the 

Corporate Social Responsibility (CSR) mandatory for the 

companies covered under the Section 135 of the draft bill. The 

paper tries to bring forward the drawbacks of making CSR 

mandatory by enumerating various flaws in the analogy. The 

reasoning behind the opposition of the author towards this 

concept covered under various heads of Duty of the State, 

Autonomy of the Shareholders, Let the Investor decide, Lack of 

proper working model & Conflict with the Constitution 

provisions has been pointed out in detail in the paper. 

 
Index Terms—Corporate social responsibility (CSR), 

companies bill 2011, section 135, the companies act 1956.  

 

I. INTRODUCTION 

In India, the Companies Act, 1956, is the most important 

piece of legislation that empowers the Central Government to 

regulate the formation, financing, functioning and winding 

up of companies. The Act contains the mechanism regarding 

organizational, financial, managerial and all the relevant 

aspects of a company [1]. 

The new Companies Bill, which will replace a 

half-a-century old Act, is expected to be brought before 

Parliament for consideration and passage in the upcoming 

session. If passed, the Bill will protect the rights of minority 

shareholders, bring about responsible self-regulation with 

adequate disclosure and accountability, and lesser 

government control over internal corporate processes [2]. 

Among a large number of changes to the 

original Companies Act, 1956, plus a number of amendments 

to the Bill as proposed in December 2011, the new Bill 

proposes that companies worth $100 million or above or 

meeting other similar standards, would need to provide 

explanation if they failed to allocate at least 2% of their 

annual net profits towards activities deemed by government 

to be acts of corporate social responsibility [3].  

The provision making the corporate Social responsibility 

mandatory is contained in Section 135 of the proposed 

Companies bill, 2011 [4]. As per the provision  

Every company having net worth of rupees five hundred 

crore or more, or turnover of rupees one thousand crore or 

more or a net profit of rupees five crore or more during any 

financial year shall constitute a Corporate Social 

Responsibility Committee of the Board consisting of three or 
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more directors, out of which at least one director shall be an 

independent director.  

The Corporate Social Responsibility Committee shall 

formulate and recommend to the Board, a Corporate Social 

Responsibility Policy which shall indicate the activities to be 

undertaken by the company as specified in Schedule VII (b) 

recommend the amount of expenditure to be incurred on the 

activities referred to in clause (a); and  

The Board of every company referred to in sub-section (1), 

shall make every endeavor to ensure that the company spends, 

in every financial year, at least two per cent of the average net 

profits of the company made during the three immediately 

preceding financial years, in pursuance of its Corporate 

Social Responsibility Policy.  

If the company fails to spend such amount, the Board shall, 

in its report made under clause (o) of sub-section (3) of 

section 134, specify the reasons for not spending the amount. 

 

II. THE INHERENT FLAWS OF THE MODEL 

Now, coming to the flaws of the mandatory Corporate 

Social Responsibility model which will be discussed in detail 

in this section. 

 

III. DUTY OF THE STATE 

Harvard economist Theodore Levitt put it succinctly, 

„government‟s job is not business, and business‟s job is not 

government‟. [5] The responsibility of the society is always 

of the state, it cannot be burdened on private entities, 

especially if the country itself is a welfare state. The 

Constitution of India through the Directive Principles of 

State Policy & Preamble tries to establish a welfare state. The 

Directive Principles contained in Part IV of the Constitution 

of India are guidelines to the central and state governments of 

India, to be kept in mind while framing laws and policies, 

These guidelines are concerned with welfare of the citizen. 

Therefore welfare is a prerogative of the state as mandated by 

Constitution of India. 

The argument is further strengthened by the fact that the 

country is already taxing the people for this purpose. The 

model of mandatory corporate social responsibility would 

have been a nice idea in Tax Haven, but if the country is 

already taxing people than the proposition of making 

corporate social responsibility seems unnecessary. If the 

government was so concerned regarding the welfare of its 

people than it could have increased the taxes on these private 

players for the expenditure in social developmental activities.  

Another question is regarding the lack of knowledge and 

expertise of financial corporation with respect to societal 
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development & its needs, the state is at the best position to 

take decision on this point. It has been rightly pointed out by 

theorists that “social contracts” are vague and immeasurable, 

unlike profit, and that corporate executives simply have no 

talent or expertise in spending money to foster social goods 

[6]-[8]. 

 

IV. AUTONOMY OF SHAREHOLDERS 

In his book Capitalism and Freedom, Milton Friedman 

states: “There is one and only one social responsibility of 

business – to use its resources and engage in activities 

designed to increase its profits so long as it stays within the 

rules of the game, which is to say, engages in open and free 

competition without deception or fraud.”[7] 

Frank Easterbrook and Daniel Fishel in The Economic 

Structure of Corporate Law, opines that a corporation is 

nothing but a nexus of contracts [8]. These contracts, among 

other things, generally assume that the managers of the 

corporation will maximize profits for the company‟s 

shareholders. Given this reality, Fishel claims that 

corporations are “incapable of having social or moral 

obligations much in the same way that inanimate objects are 

incapable of having these obligations.”[9]-[11] 

It is for the shareholder to take decision regarding the 

affairs of the company & has been held by Michigan 

Supreme Court in the case of Dodge v. Ford Motor Company 

[10]-[15] that Henry Ford owed a duty to the shareholders of 

the Ford Motor Company to operate his business to profit his 

shareholders, rather than the community as a whole or 

employees. 

This raises the question with respect to the autonomy of 

shareholder which would be affected adopting a mandatory 

CSR model as per which 2% of the wealth has to be invested 

in CSR activities. There can be no justification by the 

government for playing with the autonomy of the shareholder 

if we combine this argument with my previous & the next 

argument. 

 

V. LET THE INVESTOR DECIDE 

One of the basic principle of economics is that let the 

demand & supply decide the price of the product. Similarly, 

in the stock market the investors decide the price of the share 

& the fate of the company. If any company is showing an 

irresponsible attitude towards the society, the investors in the 

long run will show the company true picture by rejecting 

such company in the stock market. The point is that investor 

itself plays the role of checks & balances in the stock market.  

Since the socially irresponsible companies are likely to be 

rejected by investors in the long run, the companies 

automatically respect such opinion & act responsibly for 

surviving in the long run. Therefore bringing the mandatory 

CSR model may affect the balance of the market where 

automatic checks & balances are already present to ensure 

efficient & responsible functioning of the companies.  

VI. LACK OF PROPER WORKING MODEL 

The government has failed to show any specific purpose 

for adopting such model or any objective for which such 

expenditure is to be made. In wake of this the government has 

not shown any intent for reduction of the burden of taxes by 

applying this model or the treatment of saving if any on part 

of the government due to adoption of such model. There is 

inherent vagueness associated with model as no instructions 

are in place regarding the implementation of such model. 

Also there are important questions like a tobacco company 

complying with this model would stand on same footing of 

social responsibility with the company developing eco 

friendly products for the society which remain unanswered 

by this new provision to be introduced. 

 

VII. CONFLICT WITH CONSTITUTIONAL PROVISIONS 

Article 19(1)(g) of the Constitution of India provides the 

fundamental right to practice any profession, or to carry on 

any occupation, trade or business. The present provision of 

mandatory CSR affects the right of the corporation to freely 

carry on its business operation. The counter argument of the 

government on this would be the Clause (6) of the same 

article of the Constitution which provides that reasonable 

restrictions can be imposed in the interest of the general 

public. 

But the real question is whether these restrictions are 

reasonable at all; Can the burden of charity be imposed by the 

government on the corporations? The presence of a moral 

provision in a statute dealing with corporate affairs is highly 

questionable & raises doubts on reasonability of this 

restriction. 
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